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THOUGHTS ON SELECTION OF TRADE-MARKS 


PART I 


SOME THOUGHTS ON THE SELECTION OF TRADE-MARKS 
By Dr. Heinrich Reif,* Great Britain 




































Until 1937 no attempt was made to divide the countless varieties of trade-marks 
into clearly defined categories, except such leading types as: word-marks and pictorial, 
combined, number, letter, monogram, signature, fancy, descriptive, deceptive, and de- 
fensive marks. Having studied trade-marks for more than twenty years and during 
that time having worked on many trade-mark cases and been consulted on the adoption 
as well as on the protection of trade-marks, I had studied the manifold problems under 
different aspects and published treatises on the subject, as well as given lectures, all of 
which often gave rise to interesting discussions with others practicing in trade-mark- 
ing, with manufacturers, patent attorneys, advertising experts, etc. In the course of 
my activities I found that there was a definite need—and a clear possibility—for es- 
tablishing a kind of Linnaean System in trade-marks—this not only from a theore- 
tical, scientific point of view, but even more so from an eminently practical one, 
namely, the advantage of knowing the mark to choose for the successful marketing 
of one’s goods. The novice would thus be able to know what trade-marks are in 
existence classified as to structure, appeal and special functions and have, as it were, 
a bird’s-eye view of the whole field and not be guided by mere chance in his selection 
of the suitable type. In order to achieve this aim, many thousands of trade-marks 
from various countries had to be thoroughly analyzed from different angles, not only 
the “aristocratic,” which had become famous, but also the more humble species, 
which cannot claim prominence, but often, because of some singularity or expression 
of an original idea, have merited a better fate. Especially interesting, on the other 
hand, were such marks as were obviously wrongly constructed, but had, notwith- 
standing, obtained renown. The same Shakespeare, who said: ‘“‘What’s in a name?” 
also said in “Twelfth Night”: ‘“Someare born great, some achieve greatness, and 
some have greatness thrust upon them!”—which is surely true of trade-marks. | 

Further, these researches called also for etymological and psychological tests to as- 
certain the impressions made by a given mark on the customer. In the latter case I 
used the findings of Professor Sigmund Freud, to whose lectures I had had the 
privilege of listening at Vienna University. In this way, through many years of 
patient, but very congenial work, I explored one category after the other, endeavor- 
ing to define the characteristic features of each—until, from studies, treatises and 
lectures and the ensuing discussions, there was gradually worked out a system, which 
in 1937 I embodied in my “Manual of Trade-Mark Technique.” Such system 
cannot, of necessity, be complete at the first attempt. It is not only amenable to 











* Former Member of the Vienna Bar, former Counsel to the Federation of Austrian Indus- 
tries (Bund der Oesterreichischen Industriellen). 
1. Handbuch der Schutzmarken-Technik, Gerold & Co., Vienna, 1937. 
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additions and corrections, as other students discover other angles from which to judge 
a species; but this artificial—and artistic—flora, in contrast to the natural flora, 
will some day produce new species, for which the suitable pigeonhole has not yet 
been found. Notwithstanding, such a system must of needs be of a certain value to 
the scientist as well as to the layman. 

A natural development of the setting up of the system was to attempt investigat- 
ing the requisites of the “ideal” word mark and the “ideal” pictorial mark. A 
further result was the evolving of the “Trade-Mark Tester,” which “instrument” 
should enable the merchant and his attorney to test on such a basis for certain 
essential qualities in a given mark, instead of trusting, as had so far been done, to 
“feeling,” “flair” or “intuition.” Thus to ascertain in advance, with some relia- 
bility, the chance of success of a trade-mark, and to analyze in a simple, methodical 
way the reasons for a trade-mark success already achieved-out of this comprehensive 
groundwork were evolved the principles of ““Trade-Mark Technique.” 

In short, what I tried to do was to raise trade-marking from the purely empirical 
treatment meted out to it so far to a methodical one—a task not easily achieved, but 
certainly worth aiming at. 

Without endeavoring to give a précis of the categories I have found to be exist-— 
ing and tried to define satisfactorily, which précis would by far surpass the scope of 
this article, I propose to treat a few rather interesting categories, regarding the value 
and use of which some fruitful controversies might develop. The types selected 
for the following discussion are, generally speaking, not connected with each other 
in their structure, though they have of course their proper place within the system; 
they have simply been singled out from the point of view just mentioned ; some also 
because, as a rule, the marks falling under such head must be considered as abso- 
lutely bad investments, although some of their type may have become very popular, 
even famous, but not through the trade-mark, but in spite of it, because of the ex- 
cellent quality of the product. 


I. NuMBER MARKS 


The two number marks that are best known everywhere are “Ehrlich-Hata 606” 
and “4711.” 

The first-named is no “pure” number mark, but a cross between that and a 
“name mark,” although it is mostly used by only mentioning the number. Pro- 
fessor Ehrlich, well aware of the great importance of the invention for mankind, 
wished to honor suitably his Japanese collaborator by coupling his own name with 
that of Dr. Hata, when naming the product. At the same time he wished to indi- 
cate that in the solution of the difficult problem it had required 606 experiments by 
both scientists. In this way this famous trade-mark came into being. 

Quite different, and still more interesting, was the development of the well-known 
Eau-de-Cologne trade-mark “4711.” 

The old firm “Johann Maria Farina gegenueber dem Juelichsplatz,’”? founded in 
1709, is of course known to everybody, as well as its white-and-black label ; and 


992 


2. Viz.: “opposite the Juelichs Square.” 
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the fact that there existed and still exist countless imitations. When this firm was 
becoming well known, members of the original Italian family Farina, as well as 
others, not thus connected, but bearing the same rather common name,* used this 
their patronymic either to found competitive firms of similar wording (regularly 
with two Christian names, as has the old firm and, preferredly, as “Maria,” a 
female name, as the second) or, more often, to let themselves be employed as 
“hommes de paille’’ (straw men) in order to make possible the setting up of imi- 
tative firms, being paid for lending their name for a purely formal temporary 
partnership and then departing. In 1792 a Franz Maria Farina, descendant of one 
of the original partners of the old firm “Johann Maria Farina, founded a bona fide 
firm under the style “Franz Maria Farina,” bona fide in so far as he did not act asa 
dummy, but was a real partner and remained such. The firm was established at 
Sonn, but moved from there to Duesseldorf and finally to Cologne. It used a 
white-and-black label, similar to that of the other firm. The seat of the firm at 
Cologne was the house Glockengasse No. 4711* and since about 1800 the firm 
naturally used the number 4711 as its address. 


From this time it began to use, together with the old white-and-black label, a design 
in blue-and-gold and later on added it to the old version. The name of the proprietor 
in the seventies of the last century was Ferdinand Muelhens—a name difficult to pro- 
nounce even for a German tongue, almost impossible for international use. There was 
no longer any partner of the name Farina alive. According to the Code Napoléon 


then still in force in the Rheinland, in such case either the style or the firm had to be 
altered to the name or names of the existing owners, or the new name or names, with an 
indication of the successorship, had to be added to the old style.* In this grave quandary 
the proprietor Muelhens took a very bold and courageous step. He made the 
momentous decision to drop the valuable name Farina altogether and to use 
henceforth as main element of the firm’s style the number “4711,” which in the mean- 
time had become a significant feature of the label as well as of the firm, and to use 
also his own name, although keeping it rather in the background when advertising 
and stressing instead the element “4711.’* Furthermore, he arrived at the equally 
daring decision to drop completely the white-and-black label so long associated with 
genuine “Eau-de-Cologne’” and to replace it by the blue-and-gold label that has 
since become so well known. Further, the firm’s style up to then had—in obvious 
imitation of Johann Maria Farina’s somewhat quaint wording “gegenueber dem 
Juelichsplatz’’*—contained : “Glockengasse No. 4711 gegenueber der Alten Pferde- 


3. Meaning “flour.” 

4. In former times the houses in German towns were numbered consecutively throughout 
the town, not within the single streets ; therefore this high number. 

5. According to the principle of French commercial law that the style of a firm must always 
be “true.” 

58. For further details and the instructive development of “Farina,” see “Manual,” chapter 
“The Development of the Eau-de-Cologne—Marks and Labels,” part IV, § 38, pages 209-269. 

6. Quaint expressions are mostly very useful in attracting and retaining attention, as for 


example, “Altoids, Curiously Strong Pepperiments,” “Yardley’s Old English Lavender, The 
Lovable Fragrance,” “Eno’s Fruit Salt.” 
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post.” These last words were now also eliminated, as no similarity to Farina’s 
was deemed desirable. On the other hand, “4711” was put into the center of 
the blue-gold label, quite dominating it. The “No.” was developed into a full 
round scroll, from which a bell is hanging,® so that the whole gave the impres- 
sion of an old signboard as one finds them outside old shops,’ by accentuating the 
elements of the firm’s long standing. Thus a daring new departure—change of a 
firm’s name, as well as change of a trade-mark is always a very risky and rarely 
undertaken venture—under pressure of very unfavorable circumstances caused the 
creation of a trade-mark that has become a favorite in many countries and, in my 
opinion, has outside Germany surpassed in popularity that of the older firm.® 


Not only the German but also the English, American, Belgian, Austrian, Cze- 
choslovakian, Hungarian, Italian and Norwegian, courts have by their decisions 
helped to protect this mark, which has become a “strong sign” against countless 
attempted plagiarisms and infringements, thus proving that it has become widely 
known as denoting exclusively products of Ferdinand Muelhens, Cologne. Among 
the many imitations were : 4531, 4255, 4788, “4.7.88”, 4712, 1446, 1684, 1174, 9649, 
41147, 7777, 3711, 1871, 1843, 1114. These many attempts at imitation (showing 
also the different ways to achieve an “alibi” for the “variation” ) prove at the same 
time the innate original weakness of such a trade-mark which, however, in this 
case has been successfully overcome, so far so that it became a model of a “strong 
sign,’ and this comparatively soon. 


The great success and apparent originality of these two famous number marks 
tempted a few firms to use this same type of trade-mark on their goods. Bayer, 
Elberfeld (I. G. Farben) named their medicament for the sleeping-sickness caused 
by the bite of the tsetse fly, “Bayer 2052.” They would, however, in my opinion 
have done far better to call it instead, let us say, “Tsetsin” or “Tsetsantin,’’—al- 
though with such a practically unique remedy it is quite unimportant how it is named, 
as the firm has a complete monopoly. 


May & Baker, Ltd., of Dagenham, the well-known British manufacturing chem- 
ists, have named their remedy for pneumonia and meningitis “M&B 693,””° but also 
“Dagenan” (a fancy name), and theri sulfathiazole is named “M&B 760,” and also 
“Thiazamide.” Their number marks are thus meant to be used by the medical pro- 
fession and the corresponding word marks by laymen. I have heard that the num- 
bers chosen do not, as with “606,” indicate the number of experiments that were 
needed for the solution of the problem, but only indicate that it was the 693rd, 260th 
compound in the firm’s laboratories since it began experimenting with drugs to cure 
diseases. 


7. l.e., “opposite the Old Horse Mail Office.” 

8. “Glockengasse” means Bell Street. 

9. And also outside the old banks and insurance companies in the city. 

10. We may add that M&B 693 was discovered by two British doctors, Dr. Arthur J. Ewins 
and Dr. Montague A. Philipps, about four and a half years ago; it is stated that this drug has 
reduced the death rate from pneumonia from 70% to 20% and has also proved very valuable 
against infection in war wounds. The two discoverers have lately been recommended by Calcutta 
University for the Nobel Prize for Chemistry. 
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“61” Floor Varnish of Pratt & Lambert, Inc., Buffalo, is obviously meant to 
indicate the year 1861, probably the year of the firm’s foundation. “Vat 69,” the 
Scotch Whisky of William Sanderson & Son, Ltd., Leith, also obviously indicates 
nothing else than “old distilled whisky.”’ Sylcot, Ltd., Manchester, use for their 
handkerchiefs “66” and “700” without any obvious reason; the same is true of the 
German manufacturers of colors and inks, Guenther Wagner, who use “3001,” 
“4001” and “5001” for their popular “Pelican” inks." Evidently “4001” was the 
number they originally wanted, because of its similarity (four letters, same at be- 
ginning and end, as the model) with “4711,” while the two others were only “camou- 
flage.” “State Express Cigarettes” with the numbers “333,” “555” and “777,” of 
the Ardath Tobacco Co., Ltd., London, do not seem to make much sense, as neither 
do the words “State Express.” Churchman’s “No. 1” and “No. 3” Cigarettes, of 
W. A. & A. C. Churchman, Ipswich and Norwich,” which are reminiscent of the 
“Egyptians Ist Sort” (cf. “3rd Sort,” the former Austrian Tobacco Monopoly’s 
cigarettes ). 

In contrast to these “‘artificial” number marks, created without any real connec- 
tion with the goods or firm but only because of the element of originality, the trade- 
mark “5744” has come into being in some such way as “4711” and “606,” with the 
firm B. Reif, Ltd., Bradford. This firm in the nineties exported to India a certain 
cloth of quality, which had this catalogue number and became so popular with the 
Indian customers that, although this quality had already a commercial name, they 
always simply ordered repeats of “5744.” It was later registered and remained 
popular until the Swaraj movement ruined the Indian market. 

Of a different structure altogether from the above described marks is the trade- 
mark “‘Three-in-One,” accompanied by a design repeating the same idea, of the 
Three-in-One Oil Co., New York—meaning three uses of one article (lubricating 
oil) ; and also H. J. Heinz Co.’s “57 varieties,” which needs no explanation. 

We believe we have mentioned above all the number trade-marks of standing, 
and they are few, as we have seen. Only in four of the cases were there special and 
valid reasons for adopting this type; there were none at all in the other cases. 

Now a trade-mark should not be “mute,” conveying no meaning and no message. 
It must have something to say for itself. The number mark is, as a rule, without any 
content, an empty vessel, says nothing about the producer, his goods, their use or 
quality, and, because it conveys no sense, it is not easy to remember and must simply 
be memorized by the public, which the public does not like. This is not the idea of 
a trade-mark which, on the contrary, has the function of making it easy to remember 
producer and product, thus catering to the laziness, inertia and lack of time of the 
average customer. As such a mark is not easy to remember, it needs more money to 
popularize it than a word—or a pictorial mark. It lays itself more open to imi- 
tations, which are more difficult to fight than those of other types, as a number mark 
is intrinsically a “‘weak sign” and so even a small difference between the original and 


11. A trade-mark more original than well-reasoned in connection with inks. 


12. Now a branch of the Imperial Tobacco Company (of Great Britain & Ireland) Ltd., 
Bristol. 
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the imitation is apt to be held as being distinctive. Finally, such a mark is not easy 
to get registered, except where it has already become distinctive by prolonged use; 
until then, however, it is not protected by the trade-mark law, but only on the 
ground of unfair competition—this in countries where such protection is granted. 

So there are many reasons why this class of marks, although interesting in its way 
and embracing some very well-known examples, in fact, “great marks,” is not to be 
recommended for use. 


II. 





LETTER- OR INITIAL-MARKS 


Somewhat similar, but by no means the same is the situation with letter- or initial- 
marks. Such a mark does not have much to say for itself, it is difficult to remember 
and must, therefore, be learned by heart—and it is by no means favored by the 
trade-mark laws,” so is not easy to register. And again we meet here some old and 
very famous marks, but again this proves nothing as to the virtues of this type, 
but is a case of the exception proving the rule. 

While in commerce the abbreviation by only using the initials is a matter of ex- 
pediency necessitated by the urge to handle matters quickly and without any undue, 
time-taking niceties, we find that in old Rome abbreviations were already in use for 
such important bodies as “The Senate and the People of Rome” (“‘S. P. Q. R.”), 
that on the monuments even of the Roman emperors their titles used to be abbrevi- 
ated, which custom was then adopted on the coins and prevails to this very day ; that 
in the Middle Ages the Religious Orders were indicated by simple initials after the 
name—the best known abbreviation being the “‘S. J.” (Societas Jesu) of the Jesuits ; 
that in England since olden times, clearly under the influence of the old continental 
universities and of the learned monks, the academic degrees were and are indicated 
by abbreviations following the name, and so later were all the different decorations 
of war—or peace time; and that this usage has even gone so far that popular 
artists, writers and statesmen are mentioned by their initials only, provided they are 
famous enough, such as “R. K.” for Rudyard Kipling, “H. G.” for H. G. Wells, 
“G. B. S.” or even only “G. B.” for Bernard Shaw, “J. G” for John Galsworthy, 
“G. O. M.” (Grand Old Man) for Gladstone. In commercial life the use of 
initials has arisen from their being employed to mark the cases in which the goods 
are shipped to the customer. But it is of course a far cry from the use of initials 
on a case, as the customer knows from the invoice he receives before or with the 
goods, to the promotion of such symbols to a trade-mark. 

To use a firm’s initials as its trade-mark implies the tacit assertion that the firm 
is so well known, at least in certain commercial circles, that it will be immediately 
recognized from the mere initals. Were it otherwise, it would not be advantageous 
to be remembered from the initials. The psychological effect of this type of trade- 
mark is often used in order to falsely produce the impression of old standing. 

We thus come to the distinction between: Natural letter-marks, “anticipating” 
letter-marks and “artificial” letter-marks. The first are those that have naturally 
developed in time from the habit of the customer with the growing popularity of a 


13. To put it very mildly, indeed! 
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firm ; the second are such as possess no real claim to popularity, but have been taken 
into use in order to create the impression of becoming popular, thus anticipating a 
popularity which still has to be created; the third kind are cases, where the letter- 
mark is formed from the initials not of the firm but of the article (as in pharmaceu- 
tical names of a complicated nature) or from the initials of some arbitrarily formed 
group of words, some kind of slogan, or advertised assertion of quality or the like. 


Of natural letter-marks there are some great examples: Apart from great enter- 
prises not producing goods, but giving service, so not having real trade-marks, but 
only trade-names, we can mention: “P. & O.” (Peninsular & Oriental Steam Navi- 
gation Company), “R. M.” (Royal Mail), “U. C.” (Union Castle S. S. Co.), 
“M. M.” (Messageries Maritime), “C. G. T.”” (Compagnie Generale Transatlanti- 
que), “L. N. E. R.” (London-North Eastern Railway), “L. M. S.” (London-Mid- 
land-Scottish Railway Co.), ““C. P.” (Canadian Pacific), “N. A. S. M.” (Nederland 
Amerikaan Steamship Maatschapji), “P. L. M.” (Paris-Lyons-Mediterranée), 
“P. R. R.” (Pennsylvania Railroad), “G. N.” (Great Northern Railway), 
“N.Y. K.” (Nippon Yushen Kaisha), etc. 

Of the real trade-marks of this type we have first to mention one of the oldest 
and most famous, which, at the same time, is a “pun-mark” and has an especial con- 
nection with America, although itself English. It is the mark “P*XL” of George 
Wostenholm & Son, Limited, Washington Works, Sheffield. The firm owns a still 
older mark, the so-called “Pipe” mark, a simply drawn pipe with a long stem, 
granted as early as 1694.* The letter-mark “granted” to William Aldam Smith, 
came into being in 1787 and transferred to George Wostenholm in 1826, means of 
course “I excel.” The mark was from the beginning mainly used on the knives 
manufactured by the firm and their knives were, since about a hundred years, so 
preponderantly exported to America, where ‘‘Wostenholm knives” became very well 
known, that the firm, as its business was so chiefly based on American import, named 
its enlarged works “Washington Works.” What will, however, be interesting to 
both countries is the fact that the famous “Bowie Knife” originated at Wostenholms, 
Sheffield. It got its name from having been always used by the famous American 
soldier (later Colonel) James Bowie, who was one of the stalwart defenders of 
Texas independence and died at Alamo, near San Antonio, Texas, put to the sword, 
with his companions, on the orders of General Santa Anna on March 6, 1836. Ina 
glass case at Alamo can be seen to this day the Bowie knife that was found on his 
slain body. Almost obliterated by repeated whettings, there are, however, still dis- 
cernible the mark and the words “Made by George Wostenholm, Sheffield, England.” 
A descendant of Colonel Bowie, Mr. J. Paul Bryant, Millburn, New Haven, owns 
another of these original Bowie knives. So here, as often, is found a romance con- 
nected with a trade-mark.*® 


14. The history of “The Cutlers’ Company of Hallamshire,” the old guild of the cutlers in 
the district of Sheffield, dating from the 16th century and very interesting, is treated in a special 
chapter in my book, now in preparation, named “The Birth of Famous Trade-Marks,” as it con- 
tains the history of the creation of some really extraordinary old marks. 

15. Another case of such romance being the creation of “His Master’s Voice,” a third the 
coining of “Kodak” by the late Mr. George Eastman, a fourth the creation of “4711,” a fifth the 
“Lavender Girl” of Yardley Ltd. Here also belongs the acquisition and successful use in adver- 








84 THIRTY-EIGHT TRADE-MARK BULLETIN 


A similar mark, as the above mentioned, namely “Xlall,” meaning “excel all,” 
obviously “inspired” by the former, was granted in 1789 to a William Aldam Smith 
and is today owned by the Sheffield firm, Needham, Veall and Tyzack, Ltd., which 
too, owns the famous mark “Eye Witness,” also a puzzling mark, consisting of an 
eye and under it the word “witness.” 

Other well-known letter-marks are: 


3. P5C.08 J. P: Coats; Tid. 
D. M. C., of Dollfus-Mieg & Co., Mulhouse, Alsace, both for sewing cotton and both 
very early marks. 
B. D. A., of the Bradford Dyers’ Association. 
C. P. A., of the Calico Printers’ Association. 
I. C. I., of Imperial Chemical Industries. 
. E. C., of the General Electric Co., Ltd., London. 
E., of the General Electric, Schenectady. 
. T. H., of the British Thomson-Houston Co., Ltd. 
R., of Rolls-Royce, Ltd. 
. P., of Huntley & Palmer, Ltd., biscuit manufacturers. 
. & W., of Mappin & Webb, Ltd., silversmiths.*® 
. B. C., of the Aerated Bread Company, Ltd. 
. & H., of Allen Hanbury, Ltd., the oldest British manufacturing chemists. 
. & B., of May & Baker, Ltd., the manufacturing chemists, mentioned above. 
S. A., of the Birmingham Small Arms Co., Ltd. 
& L., of Stewarts & Lloyd, Ltd., steel. tube manufacturers. 
. E. G., of the Allegemeine Elektrizitaets-Gesellschaft, Berlin. 
S., of Siemens-Schuckert Werke, Nuremberg. 
H., of the Siemens & Halske A.-G., Berlin. 
M. W., of the Bayrische Motoren-Werke, Munich. 
K. F., of the Swedish S. K. F. Ball Bearings Co. (Swedishe Koegellager Fabrieken). 
W. C., of the great Swiss motor works Escher-Wyss & Co. 
C. M., of Pirelli Compagnia, Milan, the great rubber factory. 
.S.S., of the United States Steel Corporation, New York. 
U. S., of the United States Rubber Co., New York. 
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Where the initials can be pronounced as an euphonic and, as in a few cases, as a 
meaningful word, it produces a trade-mark of special value. The most attractive 
example of this kind is “F. I. A. T.”, the letter-mark of the famous Fiat-Works, the 
Fabbrica Italiana di Automobili, Torino; “fiat” in Latin meaning “Let there be,” 
thus reminding one of the words in the Vulgate Bible: “Fiat Lux!’ (“Let there be 
light!”’). “M.A.N.” for “Maschinenfabrik Augsburg-Nuernberg”; “Hapag”’ 
for Hamburg-Amerikanische Packetfahrt-A.-G. ; ““Pebeco” for P. Beiersdorf & Co., 
Hamburg, the original makers of Nivea cream, Pebeco tooth paste, Leukoplast and 
Hansaplast adhesive plasters ; “Coffee Hag,” of the Kaffee-Handels A.-G., Bremen, 
for their caffein-free coffee—are other examples, although not as striking as 


"FLAS." 


tising of the famous picture “Bubbles,” by Sir John Millais, R.A., the painting of a very charm- 
ing boy dressed like “Little Lord Fauntleroy,” now in charge of information and publicity at the 
British Admiralty, blowing bubbles, by the firm A. & F. Pears Ltd., Isleworth. The romance 
continues insofar as the child that thus became famous is today Admiral of the Fleet, Sir William 
James, until recently Commander-in-Chief, Portsmouth, and, incidentally, also the author of the 
book “The American War of Independence.” 

16. With the interesting intermediate phrase “Mn & Wb,” compare: “M W” for Wm. 
Maurier cigarettes, “LaS” for LaSalle motors. 
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For obvious reasons, we refrain from giving examples of “Anticipating” 
letter-marks, although countless instances could be given. We adduce the following 
examples of “Artificial” letter-marks: “T.C.P.” for the antiseptic Trichlorophenil- 
methyliodosalicyl (it would, indeed, be a somewhat difficult name to pronounce 
quickly) of the British Alkaloids, Ltd., London, which has very quickly won uni- 
versal recognition. 

Many more examples of “Artificial” letter-marks can be adduced: Gibb’s “S.R.” 
tooth paste puts a riddle before you; Seagram’s “V.O.” is interpreted by the Sea- 
gram’s Distillers Corporation, New York and London, as “Rare old Canadian 
Whisky,” while the abbreviation means “Very Old”; the same in the case of Chas. 
Mackinlay & Co., Ltd., Leith, with “Mackinlay’s V.O.B.A.,” meaning to say, “Very 
Old Brand”; they have also an equally weak idea, “M.L.” for “Mackinlay’s 
Liqueur” ; somewhat better, because here the initials coincide with the assertion of 
quality, are Goodenham & Worts, Ltd., distilleries, Detroit, with “G.&W.,” explained 
as “‘stands for Good Whisky” ; bad, because given without explanation and not in- 
telligible per se; “P.K.” of Wrigley chewing gum; A. & R. Scott, Ltd., Colinton, 
Midlothian, have named their “Midlothian Oat Food” “M.O.F.”; “H.P.” Sauce of 
Lea & Perrins, Ltd. (H. P. Sauce, Ltd., is by a pictorial mark explained as “Houses 
of Parliament,” but, as it is not common knowledge that the cuisine in the House is of 
extraordinary excellence, this is not a very attractive trade-mark, the less so as it 
might well mean “horse power” and also collides with the same mark of Huntley & 
Palmer, Ltd.). We note that the Co-operative Wholesale Society Preserve Works, 
Middleton, put out a “J.P.” Sauce, without any explanation; ‘‘N.R.” with the ex- 
planation “Nature’s Remedy” for a laxative is striking. 

When we said above that using a letter-mark implies the assertion that the firm 
has a standing, this is the more true of the “One Letter-Mark.” For such a mark 
clearly indicates that the firm is so well known that even the one letter will be under- 
stood by the public to mean just this firm. Examples, indeed, are few and far be- 
tween. The “F” of Firestone tires, the “M” of Michelin, Paris, “S” of the Schicht- 
Werke, Aussig, Czechoslovakia” (for margarine and soaps), the “H” of Hupmobile 
cars, the “H” for the German car manufacturers Horch-Werke, the “G” of the 
B. F. Goodrich Corporation, Akron, Ohio—these are cases where the use of this 
“aristocratic” type of trade-mark is used by rights. The big red “S” of the Singer 
Mfg. Co., is not a pure one letter-mark, as it bears an explanatory inscription. 

A variation of the pure letter-mark is the ‘““Monogram Mark.” Here the initials 
are combined either by being interwoven or otherwise formed into an ornament. By 
this the impression is much strengthened, as compared with the simple, unadorned 
letter-mark. Monograms were already used by several old masters, the most 
famous being the characteristic monogram of Albrecht Duerer, the big “A” with a 
small “D” in the lower half. Well-known marks of this kind are those of the “G.E.,” 
the “G.E.C.,” the similar one of “B.T.H.,” “A.E.G.,” “S.S.,” “S.H.,’"* the “C.Z.” 
of the Zeiss-Werke, Jena; the “L.&M.” of the Linotype Machinery, Ltd., Lon- 


17. Were in some connection with Unilever. 
18. See about these signs above, pages 8-9. 
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don ; simple, but elegant the “R.R.” of Rolls-Royce ; aesthetic, but also simple (sim- 
plicity and clearness of design being an advantage here, as well as everywhere in 
trade marking and also in advertising) the monogram “U.T.” of Underwood Type- 
writers. 

Related to letter-marks in structure, but in reality a different type are the 
“Abbreviation Marks.” When a firm’s name is too long or not euphonic enough or 
if solely in an abbreviated form, it lends itself to the creation of a well sounding 
trade-mark—these being the three main alternatives—then this chance should be 
made use of. The great advantage compared with letter-marks is the much greater 
memorizing quality. 

Good examples are: Allen & Hanbury, Ltd., sell their diet under the abbrevi- 
ation mark “Allenury’s Diet,” a case where one name is completely given and the 
other shortened, thus creating a new combined name; the Liebig Extract of Meat 
Company produces an extract of beef under the mark “Lemco,” formed by the 
firm’s initials, which name—apart from the nearness to “lemon” and the fact that 
today one has long forgotten what an important part “Liebig’s Extract of Meat” once 
played as the only such product, is not at all euphonic, nor in any way impressive ; 
“Philco” for Philips Radio Co. is a good, agreeably sounding name, using the root 
“phil,” 7.e., “friend” ; so is “Ediswan” for the lamps of Ediswan Electrical Co., Ltd., 
London (and it must have taken some courage to thus curtail the great American 
inventor’s name; but it probably was necessary in order to avoid possible collision 
with some other company bearing it). A very good creation is “Nabisco” for 
products of the National Biscuit Co., New York, well-sounding and having a clear 
meaning, containing as it does all the main syllables of the firm name; ‘“Macvita” for 
biscuits of Mc. Vitie & Price, Ltd., London, is an excellent hit, for, while being an 
abbreviation of the most characteristic elements of the firm’s style, it is at the same 
time an allusion to “Vitamin,” thus pointing to the vitamin content of the biscuit ; 
“Pebeco,” mentioned before, is a border-case between letter-mark and abbreviation 
mark. 

Where an abbreviation mark, such as “Macvita,” has a second meaning lying 
within the “target area,” this is a fortunate circumstance, strongly reinforcing the 
total effect. One such illustrative example is “Duco” for the varnishes made by 
the Du Pont de Nemours Co. (among numberless other more important products). 
While not being a good abbreviation mark as such, because containing really too 
little of the elements of the firm’s style, it gives, in Latin, the meaning “I lead,” 
which can, indeed, be truly said of Du Pont products. “Socony” for the Standard 
Oil Company, is quite a contrast, for, while clearly an abbreviation of the company’s 
initials, it unfortunately has no other meaning. Better “Penzoil” of the Penzoil 
Oil Co.—the “z”’ as a deviation from the normal being a lucky inspiration, 
simple as it may seem; also “Texaco” of the Texas Oil Company. “Coffee Hag,” 
already mentioned in another connection, is an easily remembered abbreviation 
mark and has become well known in certain countries; but very few people know 
what the firm’s name is, believing it to be a fancy mark; and it cannot be used in 
France and the French-speaking Near East because of the initial ““H,” neither in 
English-speaking countries because it not only gives no sense with regard to the 
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article, but the meaning “hag” cannot be said to be fortunate, especially in relation 
to coffee! This is the reason why the American licensee of the process used in the 
production of this caffein-free coffee, the General Foods Corporation, New York, 
does not use the name “Coffee Hag” at all, but employs instead the mark “Sanka,”?® 
which is also used for one type of the product in Europe. 


Where none of the reasons for the creation of an Abbreviation Mark exists, it 
is decidedly ill advised to try to construct one. For the primary principle to be main- 
tained is that a firm’s name ought not to be in any way altered in trade, if there is 
no important need therefor. The public must get accustomed to use the name fully 
and correctly and, while on the one hand it is bad, as already pointed out, to burden 
the prospective customer with an unnecessary effort such as to have to memorize a 
refractory trade-mark which has no feature easily connecting it with the firm, its 
goods or their quality or use, the merchant, on the other hand, ought not to cater 
overmuch to the public’s indolence, and this not at all, where his firm’s style is con- 
cerned. To violate this principle is absolutely wrong in cases where a firm in good 
standing begins, without a sufficient reason, to introduce an abbreviation mark, thus 
partly destroying or “watering” the good will and potency acquired by its achieved 
results and well-known advertising, and it must, besides, do much gratuitous and 
generally costly spade work in order to get the new mark popularized. At the same 
time it gives its customers and its competitors the impression of a vacillating, un- 
stable, aimless business policy, and of having too little confidence in its good name. 
For these reasons, it is our conviction that it is not commendable, that, to give a few 
instances, the great English match factories, Bryant & May, Ltd., should adopt a 
mark like ““Brymay” ;” there is nothing at all the matter with a firm’s name being 
Bryant & May; it is neither too long, nor cacophonous; on the contrary, it has be- 
come very well known and why should the public not have to take the trouble to use 
itasa whole? It is wrong for such a well-known firm as are the Swiss engineering 
works Eschern-Wyss & Co. to introduce the absolutely unimpressive abbreviation 
mark ‘“Ewag’’; it would have been different if they had merely made it “E.W.” 
The manufacturers of cyclostyles and stencils D. Gestetner, Ltd., London, who be- 
fore the War had many subsidiary companies the world over and have such still 
outside the continent, and whose name has become a household word for duplicators, 
introduced some years ago for a new kind of stencil the mark “Geste-Print,” thus 
abridging their name; if it was found necessary to create a mark for this purpose, 
why then not at least ““Gestet-Print ?’ In such a case euphonics have to get into the 
background, if this conflicts with the clearness of the mark and does not sufficiently 
put into relief the firm’s name. The firm W. Koreska of Vienna and London, 
manufacturing stencils and carbons, uses for many of its products the mark “Kores” 
in equal error. The old Vienna dairy combine “Wiener Molkerei” began a few 
years ago to use the absolutely colorless mark ““Wimo”; the Viennese distillery of 
liqueurs Wolfrum A.-G produced the really awful mark “Wag.” It is quite differ- 
ent where, as is the case with “Nabisco,” the firm’s name does not contain a partner’s 


19. See for analysis of this wrongly constructed mark the “Manual,” pages 177-178. 
20. This being a third case of the rare type “Allenburgs” and “Ediswan.” 
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name, but is impersonal, viz., only indicates the scope of activity—and besides the 
mark, as here, forms a clear recapitulation of the style’s essential elements and so 
really aids the customer’s memory—or when the firm’s name is much too long for 
practical use, as “Aktien-gesellschaft fuer Anlinfarben-Fabrikation,” and so gives 
rise to the creation of “Agfa.” 


III. Bizarre Marks 


It is one of the foremost functions of good advertising, as well as of a good trade- 
mark, to “catch the eye” of the prospective customer, that is, to attract his attention 
to one of many goods exhibited in a shop window, on the counter or shelf, in news- 
paper or magazine advertisements, or among the many posters on a wall. Just as 
in a crowd a person is not noticeable by his character, prominence or winning be- 
havior, but is singled out either by his face, stature or dress—just as it is only the 
facade of a building that may catch the fancy of a passer-by—so the trade-mark must 
possess some striking element in its make-up in order to become a success. Such 
an element may be of many different kinds and it would not do to attempt enumerat- 
ing them here, as they have been evolved in countless types and variations by practice. 
But once by means of such an element the attention of the spectator or reader is 
gained, there must be a second element ready to come into play, adapted to secure 
a permanent effect, in contrast to the passing effect of having, for the moment, at- 
tracted attention. If this is not found the result is the same as if an applicant for a job 
has succeeded in getting past the secretary to the manager, now stands before him 
but does not know what to say and how to say it ; he will not get the job, although he 
forced the entrance to the sanctum. This second and important feature of a good 
trade-mark, its aptitude to speak up for itself, once it has “secured a hearing,” is 
very often overlooked and all intelligence and artifice are concentrated on the “gate- 
crashing,” i.e., on the winning of the prospect’s attention. But both elements must 
be there, if a really good and successful trade-mark is to be brought into being. It 
certainly is very important to “secure a hearing” and if in this direction a mark goes 
outside the ordinary and blazes a new trail, is “bizarre’”—without, however, leaving 
the path of good taste—it has a good chance of achieving success, provided there is 
this “follow-up.” 


Bizarre Marks as well as Word Marks can be pictorial. Convincing examples of such 
good pictorial marks are: The “Flit” Grenadier, of Stanco, Inc., New York, showing the 
striking and colorful figure of a medieval soldier, at the same time symbolizing the killing 
of vermin. The Michelin-manikin, bizarre and striking in feature and a caricature, but in 
its sturdiness indicating the strength of Michelin tires. The “Iron Fireman” (combined 
mark) for the automatic coal stokers of the Iron Fireman Mfg. Co., Cleveland, Ohio, and 
Portland, Ore. The nicely drawn Red Winged Horse (hippogryph) of the Socony Vacuum 
Oil Co., Inc., New York, striking and also a good symbol for speed. The very characteris- 
tically drawn devil for the “devilled” ham of Wm. Underwood & Co., Watertown, Mass. 
(a pun mark). The “Green Giant” for canned peas of the Minnesota Valley Canning 
Co., Le Sueur, Minn. The “Don” figure, a black silhouette of a Portuguese in mantilla 
with a single color-spot, the yellow or red glass (Sherry or Port), of the wine-importers, 
Geo. G. Sandeman, Sons & Co., Ltd., London, a very striking and cleverly drawn but 
simple picture. The “Four Roses” Whisky of Frankfort Distillers, Inc., Louisville, Ky., 
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indicating a blend of four ingredients. The manikin of “Istizin,” laxative made by I. G. 
Farben, showing a stylized manikin running with a big key. 


The attractively drawn head of Cardinal Wolsey for the hosiery goods of Wolsey, 
Ltd., Leicester, is another good case. There seems to be no connection whatever 
between the famous church dignitary and modern hosiery. Indeed there is none, 
except the fact that he died in exile in an abbey at Leicester near the site of the firm’s 
factory—and that “Wolsey” is at the same time a pun on woolen goods, ““Woolseys,” 
which is a satisfactory reason for making it into an apt and striking trade-mark. 


Other instances are: 


The figure of an old kilted Scotchman, holding a lamb, of “Old Angus” Scotch whisky 
of Train & McIntyre, Ltd., Glasgow, with the explanatory slogan “Gentle as a Lamb.” 
The “Milk Churn” of Mackeson’s Milk Stout, or Mackeson & Co., Ltd., Hythe, “milk” 
being something of a contrast to “stout.” The Dragon (“Lindwurn’”) of the Swiss Lindt- 
Spruéngli chocolates—a pun on the name “Lindt.” 


Older marks of this type are: 


The “Walk-Over Man” of Walkover shoes—big shoe, small figure of a man walking 
over the shoe (word-play on “a walkover”). The famous mark “His Master’s Voice” of 
The Gramophone Co., Ltd., Hayes, Middlesex, the bizarre element being a dog listening 
to a grammophone. “Aunt Jemima’s” smiling face, of the Aunt Jemina Mills (branch of 
National Biscuit Co.), for pancake flour. 


Examples of striking pictorial marks, but lacking the second element which makes 
them valuable marks, are: 


The “Scarab” of Worthington Pumps, very well drawn—but what imaginable connec- 
tion has the sacred beetle of the ancient Egyptians with a modern pump? The “Satrap” 
(combined mark) of the Munich factory of photographic paper Perutz A.-G.; again very 
cleverly drawn, but what connection have the provincial governors of old Persia with 
photography? The Swiss Saurer Motor Works use for their truck a mark which one can 
only interpret as a stylized Chinese pagoda; does it express “summit” or “peak”? Trade- 
marks ought not to be crossword puzzles, but should convey a plain message of some kind. 
The French car manufacturers, Berliet, use as mark the picture of the front part of an 
American locomotive of an old type with the cattle fender; same query! 


In all these cases the trade-mark doubtless is apt to be noticed just because of 
its contrast to what would be expected on such an article, but it is a “mute” sign, 
since not only does it not “say” anything, but also because, when again seen, a 
special effort is needed to remember the article covered by it. And in advertising— 
and trade-marking is essentially a high type of “tabloid advertising”—the line of 
least resistance is the only line to be safely followed; this not in the attack itself, 
which usually is more successful if made in an unsuspected way (this right idea 
being basic behind the adoption of bizarre marks), but in the subsequent effects to be 
achieved, the “follow up.” A mark which is only bizarre, merely a kind of shout 
with no sentence after it, is like a general hastening forward without an army behind 
him. 

Rational Bizarre Word-Marks, fulfilling the two conditions fixing attention and 
then maintaining interest through a strong message, are not too numerous. We 
give as examples: 
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“Life-Savers” for mints is an example with an interesting story behind it, as 
here the finding of an apt trade-mark word led to the foundation of a great firm.” 
At the beginning of this century a young man, named Edward J. Noble, who while 
soliciting magazine advertisements in New York, called on a candy manufacturer 
and saw on his desk a mint-candy of novel design, round, with a hole in the middle, 
shaped like a life-saving belt. Being an advertising man, he at once saw the possi- 
bilities inherent in this shape and said to the manufacturer : “There is a fortune to be 
made selling them! Call them “Life-Savers’” and they will sell by the million!” 
The manufacturer did not share this optimistic view and, smiling at his enthusiasm, 
replied: “Why, if you are so sure that these mints will make a fortune, don’t you 
make and market them yourself? I’ll sell you the formula, the trade-name and all 
stock in hand for five thousand dollars!” “Agreed,” answered the young man. 
With savings of two thousand dollars in the bank, he borrowed the rest from a friend 
and began making the mints. Today he is the president and main share-owner of 
the Life-Savers Corporation, Port Chester,” with a capital of $1,750,000, and one 
of the advisers of the U. S. Government and a well-known philanthropist. This is 
what a good trade-mark can achieve. Of course it is an “Exaggeration Mark” ; but 
in some cases exaggeration (a modicum of which is inherent to all advertising) does 
not repel, but attracts by its humor.” 


Another example is the “Lucky Strike” cigarette of the American Tobacco Com- 
pany. The name, taken from that of a famous goldmine, breathes an infectious 
optimism, congenial to the average American and of suggestive strength. The 
wrapping is well thought out, in somewhat crude colors, such as would suit a rough 
miner, but, like a bull’s eye, it has as its broad center-piece in red and in strong, 
simple type the words “Lucky Strike.” The front carries only four lines,* not even 
the firm’s name, so that the whole attention is focused on the trade-mark. 


“Sun Maid Raisins,” with the double-meaning “Sun Maid,” with corresponding 
picture, and “Sun-Made,” of the Sun-Maid Raisin Growers Association, Fresno, 


Calif., and “Sunkist” for oranges of the California Fruit Growers Exchange, Los 
Angeles, are other clever examples. 


21. The data are taken from Herbert Casson’s “Efficiency Magazine,” London, October, 
1939, page 31. 

22. Slogans used are: “The Candy with the Hole” and “Life-Savers’ Sweet Story” (12 
different candies in a wrapper shaped like a book). So it happened here, as with the great mark 
“His Master’s Voice,” that the man who had the first opportunity to make use of it was wrong 
in his judgment and lived to rue his shortsightedness ever after. A case on a much grander scale, 
but in the realm of inventions (although it later also gave rise to a great Name-Mark) was that 
of the Austrian inventor Auer (later Baron Auer von Welsbach) ; he had in the beginning sold 
his basic patent of an incandescent mantle for gas light to a man who, afterwards, holding the 
invention to be of no practical value, begged Auer to agree to the cancelling of the deal and to 
refund to him the money. The latter agreed, with the result that within a short time he became 
a multimillionaire—his invention giving a new lease of life to gas lighting which had been 
threatened by Edison’s invention of the electric bulb. The “rare earths” Auer had used for his 
incandescent mantle, later led him to the invention of “Cer-Iron,” which made the modern lighter 
possible—and yielded him a second big fortune. 

23. The very similar idea underlying “Lifebuoy Soap,” of Lever Brothers, although doing 
well, was not as successful. 

24. It formerly had only three lines; since some time they have added “It’s toasted,” re- 
ferring to a special process for denictinizing. The mark “Lucky Strike” is also used by W. H. 
Chaplin & Co., Ltd., London, for spirits. 
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Excellent is “Bottled Sunshine,” with a sun shining within a bottle, for the cod- 
liver oil of E. R. Squibb & Sons, Inc., New York—striking and at the same time 
pointing to the invigorating effect of sunshine and vitamins. 

“Kissproof” and “Kisstick” for two kinds of lipstick are daring approaches to 
the problem of creating word-marks from another angle. 

“Revelation” for a trunk that can be enlarged, and a competing firm’s “Cres- 
cent” trunk are very instructive. “Revelation” is used in the sense of “miracle” or 
“wonder.” “Crescent” is much more astute, as the trunk really is able to “grow” ; 
the only question being how many users or prospective buyers will grasp the idea 
behind the word.” 

It would be a serious omission not to mention here “Frigidaire,” of the General 
Motors Corporation, Dayton, Ohio. Up to the introduction of this mark one spoke 
only of “refrigerators.” On the look-out for a striking name it obviously was found 
that “frigid,” although of the same root, was a much stronger expression. It was 
necessary to round out the word in a sonorous way, to replace the humdrum “or.” 
So the idea arose of using “‘air,” although it primarily is not the aim of a refrigerator 
to create cold air, but to chill the goods in it. The ending “e” was added in order to 
make it more of acoined word. To calla refrigerator “cold air’ is certainly natural 
and, the name became quickly popular. All later constructions of analogous words 
by competitors, as: “Coldair,” of the General Electric Company, “Prestcold Re- 
frigerator,” ‘“Conservador,” “Shelvador,”” “Kelvinator,” “Servel Electrolux,”” 
a. s. o. do not equal it in originality of coinage and euphony. 

Another pioneer in a typical naming of a commodity was Lever Brothers’ “Sun- 
light Soap.” We today are hardly aware any longer of the special feature it pos- 
sesses, simply because it has become a household word everywhere and so is used 
without further thought. But to connect soap with sunlight was something out of 
the ordinary and struck the fancy of the housewife. A further step then was “Lux 
Toilet Soap” and “Lux Soap Flakes,” perhaps one of the earliest examples of using 
a Latin word for household articles—basically wrong, as the average housewife and 
servants have of course not the least idea of the meaning of Latin words and in this 
case in all probability have taken and are taking “Lux” for an abbreviation of 
“luxury.” So, although not intentionally, this name is in fact “bizarre” for the class 
of customers for which it is meant. 

Now we come to bad Bizarre Word-Marks. 

We begin with a very famous trade-mark, “Mazda” bulbs, made by the General 
Houston Company, London. If not taken as a pure fancy mark one is apt to con- 
nect the name either with “maze’’ or with “amaze.” In fact it is neither, but is 
derived from the very little known old Persian God of Light “Mazdannan”! Surely 
a very strange idea. How much better is f.i. “Osram,” composed from “Osmium- 


25. One has often to pose oneself this question in trade-marking, but the answer must be 
to do the right thing, that is to build a meaningful trade-mark, and trust that a part of the public 
will appreciate what is behind it! 

Because it has a door with shelves. 

27. Named after the great British scientist, Lord Kelvin. 

28. “Electrolux” here as meaningless as for the vacuum-cleaner ; name coined by the “Elec- 
trolux Actlebolaget,” Stockholm. 
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Lamp” and “Wolfram-Lamp,” of German origin, now owned by the General 
Electric Co., London; and the similar mark “Tungsram” (derived from the metal 
Tungsten). 

A second famous case is the mark “Zeiss Ikon” of the great optical firm Carl 
Zeiss, Jena, for photographic lenses and photopaper. “Ikon” is the name of the 
Russian pictures of saints, amongst which most often the black Holy Mary of 
Censtochow, with the Jesus child. What has modern photography to do with 
Russian saints’ pictures? The name has obviously only been selected in order to 
strike through its oddity. It has notwithstanding got popular very soon, so much 
so, that, when through some chance transaction this great optical firm acquired a 
patent of a novel kind of door-lock and established a separate firm and a factory for 
it at Leipzig, the same trade-mark “Zeiss Ikon” was also used for this lock, which 
is completely wrong and means a “self-watering” of such a mark. It was wrong, 
firstly, that such a very specialized firm should have anything to do with a so totally 
different article ; and, secondly, that they chose, from the thousands of possibilities, 
a well-introduced trade-mark already connected with a speciality for such a totally 
different type of goods. 

Stephen Brothers, Ltd., London, found for travelling rugs the name “Suprom- 
nia”; this is not related to “supreme,” but is composed of “super omnia,” meaning 
“surpassing all” ; why name a rug in Latin, as it is intended for general use—only to 
point out that it is something out of the ordinary? Does this make up for the 
absolute lack of meaning for the average man, the difficulty of remembering, the lack 
of euphony ? 

Factors, Ltd., bakery firm, of Auckland, New Zealand, named their bread 
“Pansano.” This meant to assert that their bread (“panis” in Latin) is healthy. 
Now again, who would in reason give to a bread a Latin name? Further “pan” is 
regularly understood as the Greek root, meaning “all,” as in: panorama, pantechni- 
con, pantheism ; so even an educated man would find this name a puzzle, the more 
so the man in the street. 

Similarly, “Turog Bread,” made from “Turog Flour” of Spillers, Ltd., Hull. 
“Twrog” is the name of a fabulous Welsh giant and saint; the flour was originally 
produced in a Welsh mill and when it became popular, also in England, its name, 
valuable for its local association, was altered into “Turog,” so as to be pro- 
nounceable for English tongues. No explanation is given for the name in adver- 
tising and so it is held to be either a fancy or a family name and all that remains as 
selling aid is its bizarre character. The same holds good—without our being able to 
give any explanation—of “Bermaline Bread” of Montgomerie & Co., Ltd., Ibrox, 
Glasgow. 

A prominent case is “Aquascutum” for raincoats of Aquascutum, Ltd., London. 
It is really a fantastic idea to give to a raincoat a Latin name. The word means 
“water shield,” “scutum” being the Latin forbear of the English “escutcheon.’”” 
Again, it can be asserted that only an infinitesimal percentage of customers has the 
least idea—except that it has something to do with water—of what the word means. 


29. In old French “escuchon” or “escusson.” 
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Notwithstanding, the name has become as popular as f.i. “Burberry,” and has found 
countless “descendants.”*” How much better—and easier and cheaper to make 
popular—would it have been to adopt a name like “‘rain-shield” or perhaps “rayn- 
shylde”’ ! 

A very popular continental glue is sold under the trade-mark “Syndetikon.” By 
benevolent interpretation (‘‘synthetic”) this complicated Greek name can be made 
out to mean “something intended for putting together,” a simply crazy idea for nam- 
ing a household and office glue ; but it created, as it was meant to do, the impression 
of “something quite special in glue,” and that brought success. 

There are other unfortunate creations where the controlling idea is quite astonish- 
ing to the average brain. A worthy pal of “Aquascutum,” but not as to popularity, 
is “Akinetos” for waterproofs of W. Currie & Co., Edinburgh; it means in Greek 
“does not move” or “immovable”! A truly fantastic choice! ‘‘Panflavin,” a medica- 
ment of Friedrich Bayer, Elberfeld, has the disagreeable, but by no means inten- 
tional side-effect that it colors the gums yellow for a short time. Now the name has 
the meaning “making all yellow.”’ How could a trade-mark-coiner thus point to a 
disagreeable effect of the product he wants to extol? ‘“Mistol,” a remedy for colds, 
of Stanco, Inc., New York; apart from the unwelcome association connected with the 
syllable “mis-,” it has nothing to do with the London mist, nothing with “mystical,” 
the less with the German word “ Mist,” meaning “dirt” ; so why has it been chosen ? 

It should be a rule to examine a word-mark very carefully as to possible dis- 
agreeable double-meanings of its elements or its ensemble, before adopting it, this 
especially with Fancy Marks, where the fancy may be leading into a quite unwelcome 
direction, as in the above examples. 

Instances where a very good trade-mark, for special reasons, had to be modified 
and ended badly, are: 

“Ovomaltine,” is the creation of Dr. Wander & Co., Chemical Laboratories, 
Dresden. The English and American licensees (in England, A. Wander, Ltd., 
London), found the name too long and too complicated to be easily pronounced and 
remembered, and so shortened it to “Ovaltine.”” Now, whereas the original name 
clearly indicates a product composed of eggs (yolk) and malt, the altered version 
cuts out “malt” completely and even makes the other element too indistinct, as 
“oval” is understood in the normal sense of this word and not as “egg.” So, al- 
though brevity and simpler pronounciation was gained, sense was lost. 

More interesting examples are “Genasprin” and “Genatosan” of Genatosan, Ltd., 
Loughborough; and there is a story behind them. During World War I, the 
branches of enemy-owned firms and companies in Great Britain were seized by the 
Custodian of Enemy Property, as the same was done in Germany. Thus the 
branches of Friedrich Bayer, Elberfeld (the I. G. Farben, the creator of “Aspirin” 
(one of the most used analgesics and besides one of the best sounding and most 
popular trade-marks )—and of Bauer & Co., Berlin, the creators of the food, “Sana- 


30. Compare f.i.: Aquadux, Aquaero, Aquajerso, Aqua-Mer, Aquareign, Aqua-Repel, Aqua- 
Rock, Aquatite, Aquaturna, Aquavicta, Aquawarem, Raindura, Rainspurn, Rainguard, Rain- 
stormer, Rainveto, Waterguard, Waterfall—some of which are much better than “Aquascutum.” 
Also the German “Froschhaut” (Frog Skin) and “Regenhaut” (Rain Skin). 
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togen,”’ were taken over by the Custodian and the assets and good will of both these 
firms in the United Kingdom were acquired by Lady Rhondda, the very business-like 
and clever daughter of the great coal-mine owner. Not so the two trade-marks. They 
were both declared to have become void by the British Patent Office, because they were 
no longer connected in the mind of the British public with the above named producer 
firms, but had become mere trade names.” So in fact the most valuable asset in both 
these branch-firms had vanished. In this situation, the firm wanting on the one hand 
to preserve as much as possible of the great good-will value of these two signs, on the 
other, wishing to have in hand unassailable, valid marks, decided to rename the two 
products using thereby as much as possible of the old elements. This was done by creat- 
ing the new names “Genasprin” and “Genatosan,” from the latter also taking the name 
of the company founded to exploit these products. Now both these constructions are 
rather unmeaningless at the beginning. It can of course mean, as in “generate,” creat- 
ing something ; but this is a far-fetched, not a near-lying meaning ; secondly, whereas 
the euphony of the name “Aspirin” lies in the three consecutive vowels a-i-i, and the 
sense it gives, of “aspirare,’ so a means to ease breathing, all this is lost in the “re- 
construction” ; it is only a-i, there is the very harsh-sounding conglomeration of the 
three consonants “spr’—and instead of “aspirare,” which has meaning, there 
emerges the root “asper,’ meaning “rough, sharp,” exactly the contrary to what 
was before. Similarly with “Genatosan.” But whereas “Sanatogen’’ has the 
obvious meaning “health-creating means,” “genato-” has no meaning at all, and 
“san” at the end sounds like a Japanese lady’s name. Now Genatosan, Ltd., did 
their best to make these two new names popular and doubtless succeeded with 
“Genasprin.” This, however, seems not to have been the case with “Genatosan,” as 
some time ago the strange thing happened that the firm named “‘Genatosan, Ltd.,” 
advertised “Sanatogen,” adding that it was a trade-mark. 

Now “Genasprin” has not remained long alone, as a competitor of the old 
“Aspirin” mark: From Australia was introduced into England during the last 
Wembley Exhibition the tablet “Aspro” which is manufactured by Aspro, Limited, 
Slough. Thus we see that a mistake once committed, meaning the deterioration 
from “aspir-” into “aspr-,” finds followers who overlook the weakness lying in such 
misconstruction. 


IV. Apoption, Mopiri—eD ADOPTION AND SPLIT-WorD MARKS 


These three categories are so much related to each other that we can here 
treat them together under one heading. 

Every mark, except the pure Fancy Marks, is built from one or more words 
either of common use or of rare or obsolete words® or finally of words or roots 
from a foreign or a classic language.* If a merchant in constructing a mark takes 
for it a word or expression in common use, but which, in the way he employs it, 


31. For the American Supreme Court decision re “Aspirin”: see Walter J. Derenberg, 
“Shredded Wheat—the still-born Trade-Mark,” in the Bulletin of the United States Trade- 
Mark Association, No. 2, Vol. 34, February, 1939, page 46. 

32. These latter regularly creating an especially good effect. 

33. Thus far we have come across but a single trade-mark in Esperanto: “Solaro Eclipso,” 
meaning solar eclipse, of William Hird, Bradford. 
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is not in direct connection with the article or its uses, so not descriptive, this be- 
comes a valid trade-mark—and asa rule, a good one. We have named this cate- 
gory Adoption Marks, because a word is adopted from common use and raised 
to the status of trade-mark. Examples of this type are: 

W. D. & H. O. Wills’ (Imperial Tobacco Company) “Gold Flake” Cigarettes, 
“Passing Clouds” Cigarettes (double meaning!), “Capstan’’ Navy Cut Cigarettes ; 
John Player & Sons’ (same ownership), “Weights,” “Bachelor” and “Gold Leaf” 
Cigarettes ; W. A. & A. C. Churchman’s (same ownership), “Top Score” Cigarettes ; 
“Revelation” trunks and “Crescent” trunks; “Revelation” for tobacco of Philip 
Morris & Co., Inc., New York; “Milestones’”” (combined mark) of the clothiery 
firm, Lambert Manufacturing Co., Ltd., Leicester; “Aeroplane” for umbrellas of 
T. H. Lawton & Co., Manchester (not very brilliant; does it mean that they easily 
fly away?) ; “Tempsters” for candy of an American Candy Factory; “Busy Day” 
for service aprons of Provis & Squires, Ltd., Manchester ; ““Happy Days” for chil- 
dren’s wear of Herbert Sharp, Ltd., London; “Je chante la mode’’™ for milliners’ 
articles of Louis Boulasse & Co., Ltd., London; “Bon Ami” Cleanser (so meaning 
“a good pal” for the housewife) of Bon Ami Co., New York; “Wanderlust” for 
tents and knapsacks of Edward R. Buck & Sons, Ltd., Manchester; “Nugget” 
Polish and “Mansion” Polish of Chiswick Products, Ltd., Chiswick. 

Modified (or adapted) Adaption Marks are a different and more successful type, 
and are created by using well-known words in a characteristic alteration, so as to 
thereby connect them with the article. This is a rather rarely occurring category, to 
which we were led when, during a stay at Zurich, we found there the mark “Talis- 
malt” of the firm Villars, Zurich, for nutritious malt-preparation. Using and altering 
the word “talisman,” the firm in the combination wants to make clear the great value 
of and the protection for the health afforded by this foodstuff. Further examples: 


“Pianola” for the automatic piano of Steinway & Sons, Ltd., New York; this 
“inspired” the German firm’s Hupfeld A.-G. “Pronola” and the Victor Talking 
Machines Co.’s “Victrola” ;** “Coca-Cola” of the Coca-Cola Co.,** Atlanta, Ga.; 
“Chocomel” (from Latin “mellis,’ honey) of De Benkelaer’s Chocolade Fabrieken 
N. V., Antwerp; “Flexcellent’”’ for upholstery of William Rhodes, Ltd., Leeds; 
“Excelloid” for insulating material of J. & C. MacEwan, Ltd., Glasgow; “Dun- 
lopillo” (for “Dunlop-pillow”’) for rubber cushions and mattresses of the Dunlop 
Tire & Rubber Mfg. Co., Ltd., and, an interesting Italian parallel for the same 
article, “Grummapiuma” of the Compagnia Pirelli, Milan ;* “Milconade” (adaption 
of “lemonade”’) of E. G. Huzenlaub, London, for a milk mixture ; “Nescafé” for a 
mixture of coffee and dried milk of Nestlé’s Milk Products, Inc., New York; 
“Rhodian” (instead of “Rhodesian,” which, as geographical name, would be unfit 
for registration), for cigarettes of Lambert & Butler (owned by Imperial Tobacco 











34. “TI sing of the new fashion.” 
35. Probably derived from “Viola,” although it is not plain why this syllable should point to 
automatic playing. 
36. Also “Motorola” for automatic record changer of Gavin Mfg. Corporation, Chicago. 
37. Compare: “Pepsi-Cola” and Royal Cola, also “Lecikola.” 
38. An original solution of the problem to find a good name for a rubber mattress is also 
“Airfoam” mattress of the Goodyear Tire & Rubber Co. 
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Co.), with a nice pictorial mark, the Rhodes Memorial, erected near Capetown ;*° 
“Triscuit” (clever variation of “Biscuit”) for Whole Wheat Wafers* of the 
National Biscuit Co., New York; “Telemac” (“Tele-” in this connection obscure, 
“mac” for “‘mackintosh,” the whole a pun on “Telemach”’) for raincoats of Telemac, 
Ltd., Manchester. 

From these few samples it will be seen that here is an auspicious, though not 
yet very much exploited field for building really striking, atypical and not easily 
forgotten word marks, which merits serious consideration when one is on the look- 
out for a new symbol. 

Very nearly related to this type is the one, which we have called “Split-word- 
Mark,” of which the above mentioned “Milconade,” “Chocomel” and “Telemac”’ 
are borderline cases. These are marks formed by using only one or more character- 
istic syllables of a word, as the simple type; such syllable or syllables from two or 
more words for forming a combination; finally, combinations of syllables with com- 
plete words. In this way very impressive new names can be coined. 

To the first kind, one or more syllables of the same word uncombined with others, 
belong: 

“Yoko” for a Japanese varnish—abbreviation of “Yokohama” ; “Stralian’’ (cor- 
ruption by splitting of “Australian,” so obtaining (in both these examples) against 
the rule, a geographical expression) for woolen underwear of the Nottingham Mfg. 
Co., Ltd., Loughborough; “Satsu” (abridged.from “Satsuma”) for silken goods 
of the Bradford Dyers Association; and a striking parallel, “Japsoy” (1.e., “Soie de 
Japan”) of Cox & Edwards, Ltd., London; “Pennzoil’** of the Pennzoil Oil Co., 
Oil City, Pennsylvania ; “Apry” for apricot brandy of Brizard & Royer, Bordeaux ; 
“Aristoc,” with the added slogan: “The Aristocrat of Silk Stockings,” of Aristo, 
Ltd., Nottingham. (Since the war this firm has “watered” its own mark by intro- 
ducing the variations “‘Aristile,” with added “is a lisle,”” and “Raystoc,” with added 
“is Rayon” ;** “Mazda’* bulbs, abbreviation of (the practically unknown) word 
“Mazdannan”; “Moly” of the Climax Molybdenum Co., New York; “Versale” 
(split from “Universal’’), a Swedish cleanser, obviously a variation of “Persil” ; 
“Bemax” (meaning maximum of Vitamin “B’’) of Vitamins, Ltd., London. 

To the second kind belong syllables of two or more words combined. “Tabloid,” 
the well-known basic trade-mark of Burroughs, Welcome & Co., London; “Iron 
Jelloids” of Iron Jelloids, Ltd., Watford ;* “Fulmo” (a mohair which gives an effect 
similar to foulard) of B. Reif, Ltd., Bradford ; ““Chemigum” for synthetic rubber of 
the Goodyear Tire & Rubber Co. ; “Celotex” of Celanese, Ltd. ; “Cellophane” (com- 
posed of “cellulose” and “diaphanous”) of the British Cellophane, Ltd., and the 
Du Pont Cellophane Co., Inc. ; “Nestrovite,” a vitaminous product, the joint pro- 


39. They further use on the box the clever humorous sign of a knight’s helmet with closed 
visor with the slogan: “Nothing left to chance.” The Rhodes Memorial is also used as pictorial 
mark for “Energen” Bread. 

40. The alliteration of course is intentionally produced. 

41. This sign has already been treated in another aspect on page 86. 

42. Both of these variations, very cleverly constructed as such, but, notwithstanding, a 
“watering” of the very good main mark. 

43. See above on page 91. 

44. And some other formations using “-oid.” 
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duction of Nestlé and Hoffmann-LaRoche ; “Angloria” (‘“‘anglo-” and “glory”’) for 
the yarns of Hinchcliffe & Sons, Ltd., Denby Dale; ““Hurculaces,” composed of 
“Hercules” and “laces,” for shoelaces of Faire Brothers & Co., Ltd., Leicester ; 
“Smith Sectric Clocks” (“sector” and “electric”) of Smith’s English Clocks, Ltd., 
London; “Telechron”’ (“tele-,” 1.e., from afar, and “chronos” or “chronometer” ) 
self-starting electric clocks, of Warren Telechron Co., Ashland, Mass. ; “Minimax” 
fire extinguishers, of Minimax, Ltd., London (minimum effort, maximum effect) ; 
“Vacumatic” Fountain Pen (“‘vacuum” and “automatic’’) of Parker Pen Co., Ltd., 
London, and Parker Pen Co., Janesville, Wisc. ; “Inkquaduct” and “Quink” (a very 
cleverly coined mark*’) of the same Parker Pen Co., and the numerous split-words 
made up from firms’ names, as “Burward” for cloth of Burges Ledward & Co., 
Ltd., Manchester; “Barraco” for the cloth of Barraclough & Co., Wyke- 
sradford; “Courto,” “Courtine” and “Courtessa” of Courtaulds, Ltd., London; 
“Saclar” for china-ware of S. A. Clark, Ltd., Ilford; “Cremor” for combustion 
engines of Crerar, Morgan & Co., Ltd., London ;“ and the countless marks of this 
type, made up of syllables of pharmaceutical goods, such as: “Eunarcon” (Merck), 
“Lirimin” (liver-iron vitamins) of Sharp & Dohme, Ltd.; “Digilanid” (glucosides 
of Digitalis laniata) of Sandoz Products, Ltd., London; “Quinacrin” (quinine sub- 
stitute of synthetic acridine derivative) of May & Baker, Ltd., Dagenham, etc. 


To the third kind, combinations of syllables with complete words, belong : 


“‘Winamis” for a tonic wine of Coleman & Co., Ltd., Norwich—clear in mean- 
ing, nicely sounding, strengthened by the good slogan, ““The Wine of Life,” and by 
very attractively painted, really artistic posters. 


“Porceliron” for an especially durable British enamel ;“’ “Gavaluxe” for the 
photo-chemical paper of the Photo-Produits Gevaert S. A., Vieux Dieux, near 
Antwerp; “Bromo-Seltzer,” of Emerson Drug Co., Baltimore, Md., “Ediswan”’ 
bulbs of the Ediswan Electrical Co., Ltd., London ; “Vapo-Cresoline” of the Vapo- 
Cresoline Co., New York; “Marconiphone”’ of the Marconi Radio Co. ; “Lin-Erin” 
for Irish handkerchiefs of Lin-Erin, Ltd., Lurgan, N. Ireland; “Iris-Lin’” of 
S. Mac Crudden & Co., Ltd., Belfast ; an interesting parallel: “Linvosge,” a French 
mark (meaning : linge des Vosges) of the Société Linvosge, Gérardnier ; ““Cocogem” 
for coconut-oil of the Tata Oil Mills Co., Ltd., Bombay. 


V. Fancy MARKS AND SUGGESTIVE MARKS 


During recent years there has been a pronounced and growing tendency in the 
British as well as in the American courts to interpret the legal prohibitions against 
the registering of descriptive marks in such a broad sense that fancy marks are so 
steadily gaining in popularity in new creations of trade-marks and that very valuable 
and cleverly built suggestive marks are losing favor with patent- and trade-mark 
attorneys, advertising experts, and manufacturers. This tendency makes it advis- 





45. I.e., Quick-drying ink. 

46. With the very opposite meaning (in Latin): “I burn!” 

47. We regret to have been unable to find out the name of the firm using this trade-mark. 
48. J.e., “Irish linen.” 
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able to thoroughly examine the question whether this development, which is being 
forced upon trade in branded goods, is in the right direction and what there is to be 
said for or against it. 

The exclusive right of use, which for the term of maintenance of a trade-mark is 
granted to its owner, is based on the principle that the mark chosen is distinctive, in 
general or, at least, for this type of goods. So as, on the one hand, to make it easy 
for the public to recognize such goods as to their source, and, on the other, not to 
prevent other merchants from identifying their products in a suitable, necessary 
way. These two points of view are essential in judging the right functions of a 
trade-mark, the right of the trade-mark owner and a limitation on the right of his 
competitors—both being also in the interest of the buying public, whose confidence 
must not be disappointed or abused. 

If we examine trade-mark laws which contain more detailed rulings regarding 
symbols ineligible for registration than do the English and American laws, we find, 
for instance, in the German Law for the Protection of Trade-Marks, as amended by 
the decree of June 14, 1932, in section 4, that the following are unregistrable : 

a. Free symbols (“Freizeichen” ). 

b. Marks that consist exclusively in figures, letters, or such words, as contain statements 

about the kind, time or place of production, the quality, destination, price, quantity, 
or weight of the article. 

. Which contain a state coat of arms or other state symbols of sovereignty, or the 

arms of a city, community or union of communities.*® 

. Which contain designs apt to cause offence or statements which obviously do not corre- 

spond to actual circumstances: and are liable to cause deception. 

This, especially paragraph b), is much clearer than, for instance, the definition in 
section 9, d) of the British Trade-Mark Act of 1938, which says: that there can be 
registered: word “or words having no direct reference to the character or quality of 
the goods... .””” 

But it also can be maintained that the English version, although rather circum- 
scribing the problem, is in fact perfectly clear, as it provides that “indirect state- 
ments” about character or quality of the goods are permissible in trade-marks. So, 
while a mark made up of the words, “Best, most reliable tool” (to put it bluntly), 
could not be registered, ““Acme-Tools,” “O.K.-Tools,” “Apex-Tools,’ “Omega- 
Tools,” although clearly expressing something like: ‘‘The last word in tools,”’ would 
meet with no difficulty. 

So we come to the question what may be a direct and what an indirect reference 
to the character or quality of the goods? This question should not be difficult to 
answer, always keeping in mind what is the idea behind this rule, viz., that its pur- 
pose is to avoid a plain statement of character or quality being given a monopoly 
and thus other bona fide competitors be hindered from using such expression in 
marking or advertising their goods. The right interpretation does not prevent one 
from implying an assertion about the goods, which, indeed, is the very essence of ad- 
vertising as well as of trade-marking. 


49. Except when the applicant has been granted permission to use such Arms or Symbols. 
50. The English version, different from the German, is positive, enumerating the cases where 
registration is possible. 
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The primary, and for a long time the only, significance and aim of a trade-mark 
was to identify, by some sign or other, an article in such a way as to make it known 
as coming from a certain producer or trader, and for this end to make the symbol in 
some way characteristic of such source. But as time went on trade-marking has 
outgrown such a simple function, and has developed into a highly complicated and 
refined instrument of modern marketing, keeping pace with the development of 
advertising into a science. 

If it is true that a trade-mark is of the nature of a “compressed advertisement” 
(but one, of course, which is carefully regulated by legislation because of the mo- 
nopoly it confers on its owner), this advertisement must say something. This of 
course can to some extent be done, though it usually is done in a rather unsatisfactory 
manner, by a fancy mark. For example, “Apollo” candles mean only that they 
are intended for lighting; “Venus-Pencils,” indicate merely that one can draw a 
beautiful subject with them; a “Camel” cigarette says nothing more than that its 
tobacco comes from the East or, if you like, that the best cigarettes are made in the 
Near East ; and a “Kodak” camera (if you did not already know from many years 
experience, that ““Eastman-Kodak” means an excellent, reliable, highly practical 
product) tells you just a little, really nothing at all (see also “Kreml Hair Restor- 
er,” “Ipana Cream,” “Erasmic Soap,” “Zubes Cough Cure,” “Phensic,” “Mistol,” 
“Dettol,”’ “Santron,” etc., etc). All these “marks” might, at most, arouse your at- 
tention, but nothing more; they do not tell you why you should buy something of 
that name. So, why bother? Or why remember? This is not at all satisfactory. 
A trade-mark must, from its first inception, convey a suggestive message and help 
to sell the goods it covers ; otherwise, it is not worth the registration fee, much less 
the costs of popularizing it; it is a “dead letter,” whereas it ought to be a powerful 
sales-instrument, radiating attraction and conviction...It must be a strong, reliable 
tool, capable of breaking into the thick wall of inertia and indifference surrounding 
the prospective customer. It must contain a strong appeal to him, arousing and 
maintaining his interest and convincing him that a purchase is for his good. It must 
be easy to understand in all its implications and also easy to remember. Further- 
more, it must not—and this is the great inherent weakness of all fancy marks—de- 
mand from the public a special effort to remember it or to which article, or which 
firm it refers. All three actions, in an ideal trade-mark, ought to happen almost 
automatically, without the least strain on the memory. Otherwise, a trade-mark is 
bound to be a failure. Fancy marks, as a rule, only come up to the first aim, to 
arouse attention to a lesser or greater degree. Such a mark functions somewhat in 
the way a soldier would act who was ordered to shoot “in the general direction of 
the target” ; he would shoot, say, north-west of his position, but precious few shots 
would go into the target. If a trade-mark is not suggestive and, if possible, in 
more ways than one, then it is not good at all; it is of about the same advertising 
value as the case of a tradesman who wraps his goods in a blue paper, with green 
spots, and puts on it neither his firm nor any other inscription. A fancy mark is, 
as a rule, nothing more than such wrapping paper ! 

Further, we must not forget that a good trade-mark also carries in it an element 
of copyright, although not in the technical sense. In order to succeed, it must in 
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some way have originality of invention—otherwise, it is flat and ineffective. Al- 
though originality is not an essential feature of a full-fledged trade-mark, it is a 
well-nigh commonplace and a highly auspicious feature. And originality abso- 
lutely precludes classifying a trade-mark as descriptive. From this point of view, 
it is not necessary for achieving originality that uncommon words be used, for the use 
of common ideas in a novel way may well constitute originality. Therefore, the deci- 
sion holding “Chicken of the Sea” for canned tuna fish as descriptive—as recently 
was done by an American court—is grievously wrong. It would not be admissible to 
simply say in a trade-mark : Tuna fish tastes like chicken. This possibility obviously 
hypnotized the judge. But what is essential in this trade-mark, is the uncommon, 
original connection of the idea “chicken” with the idea “sea.” Sailors speak of 
“Mother Carey’s Chickens” for certain sea-birds which indicate the coming of a 
storm. So to indicate indirectly the quality of a fish by combining the idea of 
chickens with the sea is original and permissible. Nobody’s right is infringed by it, 
nor does it directly assert a certain quality. It is not that an assertion of quality, 
however, obviously made, is forbidden. The only thought behind the rule is that 
nobody should get an exclusive right to an assertion which, rightly, other merchants 
might have to employ in the sale of their goods. If this right idea is kept in mind, 
it will be impossible to arrive at such wrong decisions. The proof of the truth of 
this thesis lies in the fact that a registration of “Chicken of the Sea” would never 
prevent anyone else stating in an advertisement or on a trade-mark that tuna fish 
tastes like chicken. The essential element in the latter trade-mark is, as we have 
said, the connection between “chicken” and “sea.” But we must repeat, in order to 
avoid misunderstandings, that originality is no condition for the registration of an 
indirect statement of character or quality, but only simplifies the decision as to the 
“indirectness.” The “inventor” of an original version has a prima facie right to 
his mark being registered. 

If a trade-mark is not suggestive, it is practically valueless. A fancy mark, as 
a rule is, if at all, only suggestive in such an insignificant way that it does not count. 
It does not do to say with Hitler: “It does not matter what you say, provided you 
say it often enough, so that it becomes convincing.” It is true, without any doubt, 
that by using a lot of money any kind of trade-mark, however weak and nonsensical, 
can be made popular—provided the article is good money-value or, even if overpaid, 
is of good quality. But such trade-marks, that do not lead a strong existence of 
their own and help their article to sales, but need great expenditure to keep them 
going, are “lame ducks,” not “live-wires;” they are not stretcher-bearers, but are 
themselves casualties. While a good trade-mark makes for bigger turnovers and 
smaller marketing costs—notwithstanding the fact that every trade-mark needs 
some advertising —and so must eventually benefit the customer in branded goods, it 
is the other way round with a bad trade-mark—and a non-suggestive mark is always 
bad—and costly 

It has been said in defence of the fancy mark, that it does not lend itself so easily 
to imitations and is easier to defend against infringement. Both statements do not 
correspond to facts. The truth of the matter is that ‘strong signs’”—and some very 
weak marks have, through energetic, prolonged and costly advertising and the 
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quality of their goods grown into such “strong signs”—are more difficult to imitate 
and easier to defend, because their range of protection—not on basis of any special 
legal rulings regarding them, but through the fact that the public has got accustomed 
to them as having identified a certain firm and its goods—is much wider than that 
of the average mark. This habit of the public, say, to connect “Swan” with “Swan 
Soap,” to connect the picture of a smiling negro woman with “Jemima Pan Cakes,” 
causes the public to accept a similar picture, say of another bird, or of another 
negress as being connected with and indicating these two articles of the respective 
firms, regardless even of great differences in appearance. This has led to the 
thesis that in such cases there should be granted protection, not of the concrete 
picture only, but of the Motif (“Motiv-Schutz”), so that, for instance, the use of 
any four-figure number in perfumery by another firm than Ferd, Muelhens, Cologne, 
has been forbidden, because the two motifs, figure-mark for perfumery-goods, and 
on top of this, the use of four figures, be they ever so different from those composing 
4711,” was held to be an infringement. So, while with a “weak sign,” even rela- 
tively small differences between the genuine and the imitation mark might be deemed 
sufficient for distinction and so no case of plagiarism deemed to exist with “strong 
signs,’ even a different appearance of the younger mark does not prevent it being 
characterized as infringing the rights of the older mark. 

But one must not be led astray by such instances as: “Kodak,” “Camel,” “Apol- 
linaris,” “4711,” “Lux,” “Chesterfield,” “P.K. Chewing Gum.” As such, these 
have all been at the start bad marks, they have not helped sales at all—except per- 
haps “Apollinaris,” because, as there can not very much be said for a table-water, 
the nice-sounding name was of an aesthetic value; but it is the starting-value of a 
mark, not the one it has acquired after years of use—and expenditure—that counts. 
And it is not the sound of a mark, that is of importance, it is its message. It of 
course may yell, although this is neither elegant, nor attractive, as little so as the 
shouting of the touts in front of the huts at a fair, but it must have something to say 
and this of general interest, as well. 

It is a complete misunderstanding of the tendency of trade-mark law to divert 
through judgments the trend of trade-marking away from sense and suggestion 
towards fancy and senselessness. This is so difficult to understand because the 
average American—in contrast to the Continental customer who by nature distrusts 
all advertising—has a certain sporting spirit which makes him delight in novel ideas 
in advertising and for whom the success of a competitor in this field is not—as 
mostly for the Continental—a cause for envy and sneering comment, but a cause for 
interest, appreciation and a spur to emulation. However what can he learn or 
profit from the above enumerated fanciful “creations” or from “Zam-Buk,” 
“Zeekol,” “Zubes,” ““Fynnon Salt,” “Mazda,” ‘““Twilx” and the like? Nothing what- 
ever, except not “to go and do likewise!” 

The great and important realm of trade-marking must remain open to the intelli- 
gent and resourceful, must not become a monopoly of the wealthy, who can make their 
money conquer a market which should belong to the man with brains, although of 
small means. The trade-mark must continue to be full to the brim with sense and 
strong by its suggestive power; it must retain its appeal to the intelligence of the 
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reader, must remain a mnemotechnical help, not require the unwelcome, odious task 
of memorizing. 

We cannot help fancy marks being created, but they defeat their own ends and 
are so bound to become exceptions. We must not hinder the suggestive mark, which 
has done so much in creating business, to further develop and to benefit the 
merchant as well as the customer. It is definitely the best and the most valuable 
type of mark and deserves to be treated accordingly and not to be hampered by an 
overanxious, narrow and mistaken interpretation of the law, which the law-givers 
never intended ! 

Fancy marks are at best “marks of exclamation” or “marks of interrogation,” 
nothing more. Suggestive marks are, as a rule, intelligent, pleasing and very useful. 
They should be favored by the courts and not discouraged. 


BRAZIL PROTECTS WELL-KNOWN TRADE-MARK 


The Council of Appeals in the Industrial Property Department of Brazil has recently ren- 
dered an important decision involving the trade-mark “Life” for the well-known magazine of 
Time, Incorporated. The application for registration of the trade-mark “Life” in the Brazilian 
Patent Office was opposed by the publisher of a local magazine, Vida. The opposition was dis- 
missed by the Director of the Patent Office, and an appeal was taken by the opposer to the 
Council of Appeals. The Council, by unanimous decision of its seven members, dismissed the 
appeal by a decision dated February 1, 1943. 

The texts of the decision of the Council, of the opinions submitted to it by the Reporter, 
Godofredo Maciel, and the opinions of the Head of the Division, Doctor Rodrigues, and the 
Director of the Patent Office, Doctor Coelho, are printed below, particularly because of the 
general interest involved in the protection of well-known trade-marks and the application made 
of the International Convention for the protection of industrial property. 


Considering that the registration here applied for aims at protecting in Brazil the 
name of a magazine that has a circulation throughout the world ; considering that the 
said name, in accordance with proof on record in the proceedings, is a trade-mark 
registered in the United States as far back as January 16, 1912; considering also that, 
pursuant to the fundamental provision of article 6 bis of the Convention of Paris, 
the inviolability of that trade-mark, which is so obviously well known in Brazil, must 
be assured ; considering that the allegations of the petitioner, with reference to the 
documents underlying the procedure of registration covering that foreign trade-mark 
are out of order; considering, likewise, that nobody will confound the names Vida 
and Life, even though these words have the same meaning; considering, also, that 
such confusion is still less probable because the two magazines are in different 
languages—Therefore, the members of the C. R. P. I. decree by unanimity of votes 
that the petition be denied, thus confirming the release or grant against which this 
petition has been filed. Hall of Sessions, February 1, 1943.—Francisco Antonio 
Coelho, President. 


REPORT AND OPINION OF THE REPORTER 


Time, Incorporated, an American company, established in New York, applies 
for the registration of the word Life, for distinguishing a weekly magazine in cl. 60. 
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Opposition thereto was lodged by José de Andrade Lima, the grantee of regis- 
tration No. 6.1807—‘‘Vida”—in the same class and for application to the same 
purpose, he alleging that, if the registration here applied for is granted, “his maga- 
zine Vida will be absolutely injured in the eyes of its readers and advertisers, since 
it is common knowledge that ‘Life’ and ‘Vida’ are words having the same meaning.” 

Nevertheless, the registration was granted, and this is the grant that is the 
subject matter of the petition of appeal filed with the allegations, which are out of 
order in our opinion. 

We cannot see where there is a possibility of confusion between the two publica- 
tions, one in Portuguese and the other in English, merely because the name of one 
(Vida), registered in Brazil on October 27, 1939, as is seen from the attached papers 
appertaining thereto, is the translation of the name of the American magazine Life, 
published previously. There is no doubt, as is substantiated by document, that the 
American magazine Life has been published right along by the predecessor com- 
panies of the company against whom this petition is directed, ever since January 3, 
1883, now going on 60 years. Thus the probable imitation in this particular case 
will be on the part of the name “Vida,” the title of the Brazilian magazine, in relation 
to the name “Life,” of which it is but a literal translation; not on the part of the 
latter, which had existed for a very long time before the former, which first came 
into existence in 1939, fifty-six years after the American magazine. 

Under these circumstances, we propose the confirmation of the grant whereby 


the application was allowed, with rejection of the petition filed against it. Godofredo 
Maciel, Reporter. 


STATEMENT, OPINION AND VOTE 


We concur in the statement of reasons for the decisions, thus paying just homage 
to the worth of the opinion of the head of the Division of Trade-Marks and of the 
juridic upholding of the grant of the illustrious Director, whereby the subject 
matter was reviewed by the highest authorities, for adoption as fundamental grounds 
of this decision, as contained therein, and in signing these papers we consider them an 
integral part of this vote for the denial of the petition and for the upholding of the 
decision petitioned against, which was rendered in accordance with the law and 
reasons of right. 


OPINION OF THE HEAD OF THE DIVISION 


1. The American company Time, Incorporated, applied in this suit for the reg- 
istration of the trade-mark shown in the copies having as characteristic verbal ele- 
ment, the expression “Life,” for the purpose of distinguishing a magazine (class 60). 

2. However, an opposition was lodged against that application by José de 
Andrade Lima, alleging that he is the owner of the trade-mark called “Vida,” also 
for the same article, with which, in his opinion, the trade-mark applied for is con- 
fusable. 

3. However, the application was granted, since the superior authority judged 
the opposition to be out of order, and the trade-mark applied for could be allowed 
without any interference or possibility of confusion. 








104 THIRTY-EIGHT TRADE-MARK BULLETIN 


4. Nevertheless, since the opposer, the said José de Andrade Lima, was not 
agreeable to that decision, he filed an appeal against it with the Board of Council of 
Appeals. 

The reasons adduced in the petition of appeal are in sum and substance the same 
as those adduced in the opposition, with the addition thereto of some other allega- 
tions entirely unwarranted and irrelevant. 

The petitioner, for example, refers to the certificate of the country of origin, to 
which he wants to impute the charge of its being an illegal and unfit document, lack- 
ing in legalizations of an American notary, etc., thus showing that he is not familiar 
with art. 4 of the Convention of Paris. 

He points out also that in that same certificate there is not even a record of the 
word “Life,” from which he makes the deduction that the trade-mark involved is 
not registered in the country of origin. However, none of this is true. 

And thus with arguments along that line—truly flimsy and inconsequential, 
without any legal leg to stand on—the pages of the petition are taken up. 


5. As far as we are concerned, the petitioner is absolutely wrong. 

The registered trade-mark—nobody in good faith can deny that it is registered 
—is very well known, and right here in Brazil it enjoys a very wide circulation. 

As is clearly shown in document on record, that trade-mark was registered in 
the United States on January 16, 1912, which means 30 years ago. 

At the beginning it belonged to Life Magazine, Inc., it being later transferred 
to the applicant, Time, Incorporated. 


6. Just imagine now such a magazine that has been in existence for more than 
thirty years—what a precious commercial background it represents, what an in- 
valuable patrimony it involves, enjoying international circulation. 

To close one’s eyes to this actual fact, would be tantamount to perpetrating a 
subversion of the juridic order, a befouling of industry, in fine, an annihilation of 
the very reason for the existence of the trade-mark law. 


7. Because, as was keenly remarked by the great Joseph Kohler, there are trade- 
marks that, on the strength of their importance and wide repute, go beyond their 
own environment, transcend the frontiers and become universal. 

For example: “Ford” and “Rolls-Royce” for automobiles; “Odol” for denti- 
frice; “Coca-Cola” for beverages; “Yale” for locks and keys; “Maizena” for 
flour ; “Tropical” for textile fabrics, etc. Who in good faith would dare to deny 
their existence? 


8. Furthermore, if none of that sufficed as element of normal, convincing and 
irrefutable force, something else comes to the fore, imperative and decisive: article 
6 bis, of the Convention of Paris—the No. 1 foe of professional usurpers. 

That article assures in Brazil the inviolability of the trade-mark “Life,” because 
its object is to guarantee the firm existence of well known trade names, establishing 
the supremacy of moral right as the keystone of the edifice of trade-marks, in accord- 
ance with the modern theories of “rare trade-marks” of the eminent Leon Walras 
(Etude d’Economie Sociale, p. 262). 

Le Grand, placing himself at the side of that doctrine, defends it as follows: 
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The value of a trade-mark, then, should be protected even when there is no competition 
and even when there is no committed injury. (Etude Economique de la Propriété Indus- 
trielle, p. 113). 


In the United States it is Hugo Mack who tells us this: 


The tendency is to assure, thanks to the extension of the conception of unfair competi- 
tion, a broad protection to trade-marks and to trade names that enjoy particular repute far 
and wide. (Bulletin of The United States Trade Mark Association, No. 10, 1925, page 91.) 


9. But for want of time, we could adduce more arguments in support of this 
thesis information, aiming at proving the utter legal impropriety of the petition. 
However, we feel that the proof set forth above, though in summarized form, is 
sufficient. Clovis Costa Rodrigues, head of the Division. 


OPINION OF THE DIRECTOR 


I maintain the grant, subscribing to the opinion of the head of the Division of 
Trade- Marks. 

The possibility of confusion must not be judged arbitrarily and it depends upon 
circumstances peculiar to each case. Among other things, it is necessary to examine 
the nature of the products covered by the trade-marks and the class of buyers. 

Now then, nobody will contend that the co-existence of the names “Vida” and 
“Life,” though they have the same meaning, can lead readers into confusing and 
interchanging two magazines published in different languages. 

It would not be legitimate to deny registration to a trade-mark the use of which 
dates from long years ago and is protected by an international convention to which 
our country is a party. Francisco Antonio Coelho, Director. 





ESTABLISH TRADE-MARKS NOW 


To the thousands of American trade-marks owners who have invested years of 
effort in establishing a trade-mark, it needs no argument to prove the vital impor- 
tance of keeping such marks before the public, notwithstanding that, in many cases, 
the goods themselves cannot be produced till after the war. 

On the other hand, many new articles have recently appeared on the market. 
These also should bear a name, a trade-mark to identify them to the consumer. On 
this important subject a writer in Printer’s Ink, issue of June 4, 1943, gives the fol- 
lowing timely advice under the above caption: 


It has been said that some 1,500 new materials have been developed during the war for 
production and sale shortly after the arrival of peace. What a conglomeration of new 
trade-marks for the public to learn all at once! And what a scramble for recognition of 
new brand names and for the rights to those names! 

Though many of these new products are not yet in full production, it will be well for 
their owners to establish use of their trade-mark now. No product can have its trade- 
mark registered until it has been sold in interstate commerce under that mark. And even 
registry of the mark does not confer exclusive rights to its use. What must be proven in 
case of litigation is prior use of the trade-mark. 
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Probably one of the best ways to establish use of a trade-mark is through advertising. 
A simple announcement in business magazines of your field that your company has de- 
veloped a product which is trade-marked or brand named in a specified manner and sold in 
interstate commerce will supply prima facie evidence that the mark was in use as of a 
certain date. 

These facts are brought to mind by a recent letter which requested a copy of an issue 
of Printer’s Ink published in 1921 in which a description of a new product and its trade- 
mark was published. This twenty-two year old article will be used in litigation to prove 
prior use of a well-known trade-name. 

Through the years we have seen published in business papers many advertisements de- 
signed specifically to establish rights to a new trade-mark. Such advertisements were much 
more common several years ago than they are today but there is no reason why that 
practice is not still good. This is a use of business-paper advertising that might well be 
considered by prospective manufacturers of post-war products. 

Another factor to be considered is that manufacturers who are compelled to stop 
producing a trade-marked item during the war may be in danger of losing their rights 
to the trade-name by default. One way to prevent this would be to serve notice to the 
trade through advertisements that the product will be manufactured again after the war. 


WANTED 


Until further notice, we will pay the sum of One Dollar ($1.00) for each 
copy of the June, 1941 and the May, 1942, Reporter, delivered in condition 
for binding; for two copies of the 1940, Index, 50 cents each. 


For Sale: Master Index to vols. 1-14 of the Reporter, cloth or buckram, 
$5.00. 
Amdur’s “Outline of Trade-Mark Law,” paper, $0.75, postpaid. 


Address: 


UNITED STATES TRADE-MARK ASSOCIATION, 
522 FirtH AVENUE, 
New York Cry. 








